#36.3C0 9/26/Th
Memorandum Ti-53
Subject: Study 36,300 - Condermnation Iaw and Procedure (Revisions Made
as a Result of Decisions at Previous Meetings)
This memorandum presents for Commission review provisions of the
Fminent Domain [aw that the Commission reguested revised and brought back

to it. It alsc contains additional information on & few matters not pre-
viously reviewed by the Commission--goodwill, attorney's fees, and non-

prefit hosgpitals.

§ 1240.410. Condemnation of remnants

In response to a letter from Professor Merryman critical of the excess
condemnation discussion in the preliminary portion of the tentative recom-
mendation, the Commission requested the staff to prepare a revised version
of the discussion. The staff draft appears below; it is basically the same
discussion as before, expanded to include illustrations of the application
of the Commission's proposed test, drawn from the Comment to Section 1240, 410.
Also attached as Exhibit I (pink} is another letter from Professor Merryman
reemphasizing his concern with the quality of the discussion.

Aeguisition of physical and financial remnants. The acquisltion
of part of a larger parcel of property for public use will on occasion
leave the remainder in such size, shape, or condition as to be of
1little market value. The elimination of such remnants may be of sub-
stantial benefit to the community at large as well as to the owners of
such property. Generally speaking, California's condemnors with any
substantial need therefor have been granted specifilc statutory agﬁhori—
ty to condemn the excess for the purpose of remnant elimination.

Some of these statutes are so broadly drawn that they literally author-
ize exercise of the power of eminent domain to_acquire remmants in
circumstances not constitutionally permittied.

5k, E.g., Code Civ. Proc. § 1266 {city and county highway authorities);

Sts. & Hwys. Code § 104.1 {Department of Transportation}; Water

Code §§ 254 {Department of Water Resources}, 43533 (water districts).
These statutes, however, vary from agency to agency, often with
little or no apparent reason for the difference.

55, See People v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65
Cal. Rptr. 342 {1968).
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The Commission has concluded that all public entities should be
granted the authority to condemn excess property for the purpose of
remnant elimination,fé whether the remnant be physical or financial.
Under existing law, & public entity may acquire a remainder if the
scquisition would be justified to avoid "excessive'' severance or
consequential damages to the remainder.56a The Commission recommends
that a more meaningful test be used to determine whether the remainder
may be taken~-that it be left in such size, shape, or condition as to
be of little market value. Under this test, for example, if the taking
of part of a larger parcel of property would leave a remainder, regard-
less of size, in such a condition that it is landlocked and no physical
solution will be practical, the taking of the remainder would be
authorized. 0t

Remainders that are of little market value should be subject to
acquisition by both voluntary means and by condemnation tut, to safe-
guard ageinst the abuse of such authority, the property owner should
always be able to contest whether the remainder will be "of 1little
market value." The property owner should also be permitted to show
that the condemnor has avallable a reasonable and economically feasible
means to avoid leaving a remnant; if he is successful in demonstrating
such a “"physical solution,” condemnation of the ~.cess should not be
allowed.

56. Nongovernmental condemnors have no statutory authority to ac-
quire excess property. No change in this regard is recommended.

s6a. People v. Superior Court, 68 (11.2d 206, 436 p.2d 3u2, 65 Cal.
Rptr. 342 (1968}.

56b. This was the situation in People v. Superior Court, supra. Other
instances where the taking of the remainder would be vermitted
are where the remainder (1) will be reduced below the minimum
zoning limits for building purposes and it is not reasonably
probable that there will be a zowing change, (2) will be of sig-
nificant value to only one or few persons (such as adjoining land-
owners), or {3) will be landlocked and have primarily a speculatlve
value dependent upon access being provided when adjacent land is
developed and the time when the adjacent land will bve developed 1s
a matter of speculation.

On the other hand, a usable and generally salable remainder
could not be taken even though its highest and best use has been
downgraded by its severance or a serious controversy exists as to
its best use and value after severance. Likewise, the remainder
conld not be taken (1) to avoid the cost and lnconvenience of
litigating the issue of damages, (2} to preclude the payment of
damages, including damages substantial in amount in appropriate
cases, (3) to coerce the condemnee to accept whatever price the
condemnor offers for the property actually needed for the public
project, or (4) to afford the condemnor an opportunity to "recoup"
damages or unrecognized benefits by gpeculating as to the future
market for the property not actually devoted to the public
project. :



§ 12L5.260. Remedies if emlnent domain proceeding not commenced within six
months from adoption of resclution

Below 1is a revised version of the section permltting an inverse condem-
naticn action if the public entity has not commenced an eminent domain pro-
ceeding within six months after adoption of its resolution of necessity.

§ 1245.260. Remedies if eminent domain proceeding not commenced within
six months from adoption of resolution

124k5.260. (a) If a public entity has adopted a resolution of
necessity but has not commenced an eminent domain proceeding to acguire
the property within six months after the date of adoption of the reso-
lution, the property ownter may, by &an action in inverse condemnation,
do either or both of the following:

{1) Require the public entity to take the property and pay com-
pensation therefor.

{2) Recover damages from the public entity for any interference
with the possession and use of the property resulting from sdoption of
the resolution.

(b} Mo claim need be presented against a public entity under Part 3
{ commencing with Section 90C) of Division 3.6 of Title 1 of the Govern-
ment Code ag a prerequisite to commencement or maintenance of an action
under subdivision (&), but any such action shall be commenced within one
year and six months after the date the public entity adopted the resolu-
tion of necessity.

(c) A public entity may commence an eminent domein proceeding or
rescind a resolution of necessity as a matter of right at any time be-
fore the property owner commences an action under this section and,
upon such commencement or recission, the property owner may not there-
after bring an action under this section.

(d)} Aafter a property owner has commenced an action under this
section, the public entity mey rescind the resolution of necessity and
abandon the taking of the property only under the same c¢ircumstances
and subject to the same conditions and consequences as abandonment of
an eminent domain proceeding.

(e) Commencement of an action under this section does not affect
any authority a public entity may have to commence an eminent domain
proceeding, take possession of the property pursuant to Article 3 (com-
mencing with Section 1255.410) of Chapter 6, or abandon the eminent
domain proceeding.

(f}) In lieu of bringing an action under subdivision {a), the
property owner may obtain a writ of mandate to compel the public entity,
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within such time as the court deems appropriate, to rescind the reso-
lution of necessity or to commence en eminent domain proceeding to
acqguire the property.

Comment. Section 1245.26C continues the substance of former Sec-
tion 12043.71 but makes a number of clarifying changes:

(1) Subdivision (a) of Section 1245.260 ma%es clear that the
owner of the property may bring an inverse condemnation action seeking
the various types of relief specified. 1In addition, subdivision (f}
provides fer relief by way of a writ of mandate as an alternative to
bringing an inverse condemnatlon action. Former Section 1243.1 was
unclear as 4o the nature of the relief that might be obtained in an
inverse condemnation action and dild not contain any provisicn relating
to relief by way of a writ of mandate.

(2) subdivision (b} eliminates the claims presentation requirement
and specifies a statute of limitations that is comparable to the time
within which a claim would have had to be presented to the public entity,
assuming that the cause of action accrued upon the expiration of six
months from the adoption of the resolution of necessity. BSee Govt. Code
§% 901 {(date of accrual of cause of action), 911.2 (time for presenta-
tion of claims). Under former Section 1243.1, it was not clear whether
a claim was required to be presented to the public entity.

It should be noted that the statute of limitations provided in
subdivision (b) applies only to commencement of an inverse condemnation
action under subdivision {(a). The provision for a writ of mandate in
subdivision (f) remains operative desplte the expiration of the limita-
tions perilod.

(3) Subdivision (c) makes clear that the public entity can com-
mence an eminent domain proceeding or rescind the resolution of neces-
sity at any time prior to the commencement of the action and thereby
avoid liability under subdivision (a). This provision does not, how-
ever, affect the owner's right to bring an inverse condemnation actlon
based on Article I, Section 14, of the California Constitution. See
Klopping v. City of Whittier, & Cal.3d 39, 500 P.2d 1345, 104 Cal. Rptr.
1 (1972). Former Section 1243.1 was silent on the consequences of com-
mencing a proceeding or rescinding the resclution.

(L} Subdivision (&) makes clear that the public entity may rescind
the resolution and sbandon the taking after commencement of an action
under this section only under the circumstances and subject to the same
conditions and consequences as abandomment of an eminent domain proceed-
ing. See Sections 1268.510, 1268.610, and 1268.620. Former Section
1243.1 did not deal with this matter.

(5) BSubdivision (e} continues the substance of the last portion
of former Section 1243.1.
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§§ 1250.310-1250.370. Pleadings

The Commission regquested the staff to review the logic and order of
the pleading provisions, particularly their relationship to the general
rules of eivil procedure governing pleadings. Having made such a review,
the staff proposes the following changes in the pleading article:

(1) A Comment should be added at the beginning of the article, as
follows:

Comment. The rules of pleading provided in this article are
special rules pecullar to eminent domain proceedings. They supple-
ment the general rules of civil procedure governing pleadings and
replace only those general rules that may be inconsistent with them.
See generally Section 1230.040 and Comment thereto {rules of practice
in eminent domain proceedings).

(2) Folloving the example of the Uniform Eminent Domain Code, the
introductory phrase of Section 1250.310 {contents of complaint) should be

revigsed to read:

¥ke In addition to other allegations required or permitted by
law, the complaint shall contain all of the following:

(3) The following cross-reference should be made at the end of the
second paragraph of the Comment to Section 1250.310:

See generally Section 1230.040 and Comment thereto (rules of
practice in eminent domain proceedings).

(4) Following the example of the Uniform Eminent Domain Code, Section
1250.320 (contents of answer) should be revised to read:

§ 1250.320. Answer to state defendant's interest in property

1250.320. The In addition to other matters required or permitted
by law, the answer shall include a statement of the imnterest of the
defendant claims in the property described in the complaint.

{(5) The Commission requested that a.section providing for disclaimer
of any interest in the proceeding te incorporated, modeled on the Uniform

Eminent Domein Code provision:



§ 1250.325. Disclaimer

125C.325. (a) A disclaimer need not be in any particular form,
shall contain a statement that the defendant claims no interest in the
property or in the compensation that may be awarded, and notwithstand-
ing Section 1250.330 mey be signed either by the defendant or his
attorney.

(b} A defendant may file = disclaimer at any time, whether or
not he is in default, and the disclaimer supersedes an answer previously
filed by the defendant.

{c) Bubject to subdivision (d), a 3efendant who has filed a dis-
claimer has no right to participate in further proceedings or to share
in the compensation swarded.

(d) The court may implement the disclaimer by appropriate orders,
including where justified awarding costs and litigation expenses.

- Comment. Section 1250.325 provides a simplified method for a
defendant to disclaim any interest in the property or compensation
awarded in the proceeding.

Under subdivision (a), the disclaimer may be an informsl document
which merely states that the defendant claims ne interest in either the
property or the award. A defendant wishing to make only a partial dis-
claimer may do so by filing an answer describing only the limited
interest claimed by him. See Section 1250.320.

Subdivision (b) permits a disclaimer to be filed "at any time,”
even after an ansver has been filed or after the defendant's right to
respond has been terminated by his default. The disclaimer supersedes
any earlier response.

The disclaimer, in effect, removes the defendant from the action
and may result in a dismissal as to him. See subdivisions (c) and (d).
The power to implement a disclaimer, as provided in subdivision (d), is
intended to assure that the court has full authority to enter a dismissal,
with award of costs and litigation expenses where appropriate or to
enter other implementing orders calculated to facilitate use of the
disclaimer as an aid to settlement. Adequate flexibility in this regard
may be particularly useful, for example, in disposing of claims having
relatively slight value.

§ 1255.010. Deposit of amount of estimated compensation

The Commission revised this section to read as follows, requesting the

staff to bring it hack for further revievw as revised:
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§ 1255.010. Deposit of amount of estimated compensation

1255.010. (a) At any time before entry of judgment, the plaintiff
may deposit with the court the full amount indicated by an eppraisal
which the plaintiff reasonably estimstes to be the compensation ‘
that will be awarded in the proceeding for the taking of all or a speci-
fied part of the property. The appraisal upon which the deposit is
based shall be one that satisfies the reguirements of subdivision {b).
The deposit may be made whether or not the plalntiff applies for an
order for possession or intends to do so.

(b} Before making a deposit under this section, the plaintiff
shall have an expert qualified to express an opinion as to the value of
the property (1) make an appraisal of the property and (2) prepare a
written statement of, and summary of the basis for, the appraisal.

{(c) On noticed motion, or upon ex parte application in an emergency,
the court may permit the plaintiff to make a deposit without prior com-
pliance with subdivision (b) if the plaintiff presents facts by affi-
davit showing that (1) good cause exists for permitting an immediate
deposit to be made, (2) an adequate appraisal has not been completed
and cannot reasonably be prepared before making the deposit, and (3)
the amount of the deposit to be made is not less than the full amount
of compensatlon that the plaintiff, in good faith, estimates will be
awarded for the taking of all or a specified part of the property. 1In
its order, the court shall require that the plaintiff comply with sub-
division {b) within a reasonable time, to be specified in the order,
and also that any additional amount of compensation shown by the appraisal
required by subdivision (b) be deposited within that time.

In connection with this provision, we note that, under subdivision (b}, the
condemnor is reguired to make only "a written statement of, and summary of the
basis for, the appraisal.” With this limited information requirement, 1t will
now be less burdensome for a condemnor to give the appraisal summary to the
condemnees. Accordingly, the staff recommends that the option of the con-
demnor to send the condemnee the summary or indicate a place where it may be
inspected be eliminated; the condemnor should be reguired to send the

condemnee the appraisal summary in every case.

§ 1255.040. Deposit on notice of homeowner

The Commission deleted the requirement that the deposit on motion of the
owner of residentlal property bte used for relocation purposes and deleted the
requirement of a court hearing to determine the reasonably estimated compen-

sation. With these two changes, a motion by the residential defendant is
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no longer necessary, and the staff proposes to revise Section 125%.040 to
simply permit the defendant to serve a notice on the plaintiff reguiring
the deposit.

§ 1255.040. Deposif on notice of homeowner

1255.040. (a) Where the plaintiff has not made a deposit that
gatisgfies the requirements of this article for all the property to be
taken, and the property includes a dwelling ccntaining not more than
two residentlal units and the dwelling or one of its units is occupied
as his residence by a defendant, such defendant may serve notice on
the plaintiff requiring a deposit of the reasonably estimated compen-
sation that will be awarcded in the proceeding. The notice shall specify
the date on which the defendant deslres the deposit to be made. Such
date shall not be earlier than 30 days after the date of service of the
notice and may be any later date.

(b) 1If the plaintiff deposits the reasonably estimated compensa-
tipn, determined or redetermined as provided in this article, on or
hefore the date specified by the defendant, the plaintiff may, upon ex
varte application to the court, obtain an order for possession that
authorizes the plaintiff to take possession of the property 30 days
after the date for the deposit specified by the defendant or such later
date as the plaintiff may reguest.

(c) Notwithstanding Section 1268.310, if the deposit is not made
on or before the date specified by the defendant, the compensation
avarded in the proceeding to the defendant shall draw legal interest
from that date. The defendant is entitled to the full amount ef such
interest without offset for rents or other income received by him or
the value of his continued poesession of the property.

(d} If the proceeding is abandoned by the plaintiff, the interest
under subdivision (c) may be recovered as costs in the proceeding in
the manner provided for the recovery of litigation expenses under Sec-
tion 1268.610. If, in the proceeding, the court or a jury verdict
eventually determines the compensation that would have been awarded to
the . defendant, then such interest shall be computed on the amount of
such award. If no such determination is ever made, then such interest
shall be computed on the amount of reasonably estimated compensation.

(e) The serving of a notice pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit by
the plalntiff of the reasonably estimated compensation, of all claims
and defenses in favor of the defendant except his ¢laim for greater
compensation.

(f} Wotice of 2 deposit made under this section shall be served
as provided by subdivision (&} of Section 1255.020. The defendant
may withdraw the deposit as provided in Article 2 {commencing with
Section 1255.21C).



(g) No notice may be served by a defendant under subdivision (a)
after entry of judgment unless the judgment is reversed, vacated, or
set aside and no other judgment has been entered at the time the
notice is served.

§ 1255.245. wWithdrawal for investment

Below is a draft of a provision to permit prejudgment withdrawal of the
whole deposit for investment purposes. There are many unregolved problems
in the draft, such as vhether an individual may withdraw his share from the
investment in appropriate cases; these matters are left to the court to
prescribe by setting terms and conditions on a case-by-case basis. The
primery effect of this provision is to permit an expeditiocus means for the
defendants to obtain interest or to obtain a high rate of interest without
the need for determining and drawing down individual shares.

§ 1255.245, wWithdrawal for investment

1255.245. (a} Prior to entry of Judegment, a defendant who has
an Interest in the property for which a deposit has been made under
this chapter may, upon notice to the other parties to the proceeding,
move the court to have all of such deposit withdrawn and invested for
the benefit of the defendants.

(b} At the hearing of the motion, the court shall consider the
interests of the parties and the effect that withdrawal and investment
would have upon them. The court may, in its discretion, if it finds
that equity will be promoted thereby, grant the motion subject to the
following terms and conditions and such additiornal terms and conditions
8s are appropriate under the circumstances of the case:

{1) The withdrawal is subject to the same consequences as any
other withdrawal under this article.

{2) The investment remains st the risk of the person who moved
for withdrawal, upon such security, 1f any, as the court may require.

(3) The investment shall be specified by the court and shalil be
limited to United States Government obligations or secure interest-
bearing accounts in an institution whose accounts are ilnsured by an
agency of the federal goverrment.

Comment. Section 1255.245 provides a method vhereby a defendant
may have a prejudgment deposit drawn down and invested for the benefit
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of all defendants. For a comparatle postjudgment provision, see Sec-
tion 1268.1%. The prirary use for this section is o supply an ex-
peditious means for the defendants to obtain interest on the deposit
in cases where the plaintiff has not taken possession or to obtain a
higher rate of interest than the legal rate in cases where the
plaintilf has taken possession without the need for a hearing on the
respective rights of the parties,

Under subdivision (a), one defendant may require the whole deposit
drawvn down and invested. The return on the investment, however, is for
the benefit of all defendants and will be apportioned according to
their interests as finally determined in the eminent domain proceeding.

Subdivision (b) makes clear that the granting of a motion under
this section is in the discretion of the court. The court should deter-
mine whether any of the parties would be prejudiced by the withdrawal.
Factors that might be taken into consideration include the resistance
of a defendant who is an occupant of the property because withdrawal
of the deposit will subject him to dispossession under Section 1255.460,
or the resistance of a defendant who has a bona fide objection to the
right to take that would be waived by withdrawal under Section 1255.260.

Under subdivision (b), the court must tailor its order for with-
drawal and investment to fit the circumstances of the particular case.
Factors the court might take into consideration in making its order
include length of commitment of investment, e.g., in certificates of
deposit in anticipation of elther lengthy or speedy conclusion of trial,
or provision for withdrawal by individual defendants from the lump-sum
investment where necessary for relocation, and the like.

Subdivision {b){1) makes clear that a withdrawal under this section
carries with it the same conseguences as any other withdrawal of a pre~
Jjudgment deposit. Among these consequences are waiver of defenses
(Section 1255.260), subjection to possession (Section 1255.460), and
cessation of interest (Section 1268.320).

Subdivision (b){2) provides that the funds withdrawn and invested
are at the risk of the person who sought the withdrawal. Liability
under this subdivision includes interest yield below the legal rate
where the defendants would otherwise have been entitled to interest at
the legal rate, and extends to loss of the principal’ or part thereof.

Under subdivision (b)(3), the lump sum may be invested in amounts
greater than are insured by an agency of the federal govermment so
long as the institution in which it is invested does carry such insured
accounts and provided the investment made 1s actually secure.

§ 1255.410. Crder for possession prior to judgment

The Commission directed the staff to draft a provision permitting the

plaintiff to tske possession of unoccupied property on short notice in cases
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where there is accute need for such prormpt possession. The staff would add
subdivision {c} to Section 1255.410 to accomplish this:

(c) Where the plaintiff has showr by clear and convincing proof
its urgent need for possession of unoccupied property, the court may,
notwithstanding Section 1255.430, order possession of such property
on such notice as it deems appropriate under the circumstances of the

cdge.

Comment. [Substitute following for last two paragraphs of Comment: ]

Subdivision (b) is limited by the requirement of a 30-day or 90-
day period following service of the order before possession can by
physically assumed. See Section 1255.450. Subdivision (c), however,
permits possession of property that is unoccupied on lesser notice in
cases where the plaintiff is able to make an adequate showing of need.

It should be noted that, under both subdivisions (b) and (c), the

court may authorize possession of all, or any portion or interest, of
the property sought to be taken by eminent domain.

§ 1263.410. Compensation for injury to remainder

At the September meeting, the Commission declined to define "larger
parcel” but requested the staff to prepare a Comment explaining why it was
left undefined. The following paragraph would be added to the Comment to

Section 1263.410:

Tt should be noted that the term "larger parcel" is not defined
in the Eminent Domain Iaw, just as it was not defined in the former
eminent domain provisions of the Code of Civil Procedure. The legal
definition of the larger parcel is in the process of judicial develop-
ment. See, e.g., City of Los Angeles v. Wolfe, 6 Cal.3d 326, 491 P.2d
813, 99 Cal. Rptr. 21 (1971){contiguity not essential). Leaving the
larger parcel definition uncodified permits contimied judicial develop-
ment of the concept.

§ 1263.510. Ioss of goodwill

Attached as Exhibit IT (yellow) is the case of Community Redevelopment

Agency of Ios. Angeles v. Abrams {Sept. 197k), holding that compensation for

loss of goodwill is constitutionally reguired. This interesting court of
appeal case is not yet final, and we assume that it will go to a hearing
before the Supreme Court; nonetheless, we attach it for your information.
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Also attached are letters from Henry A. Babcock (Exhibit III-~green)
and Dexter D. MacBride (Exhitit IV--buff) of the American Society of Appraisers
urging thaet, when a business is destroyed or damaged by a taking in an eminent
domain proceeding, the condemnee should be compensated for this loss or damage.
The other poihts in their letters concerning evidence we will defer until we
receive the comments we have solicited from the College of Fellows. We note that
one other point in their letters, thet compensation for severance damage to

personal property be allowed, is addressed by the Abrams case.

Attorney's Fees

Memorandur: T4-45 describes AB 3925, which would permit the defendant
to recover his litigation expenses in eminent domain cases where the rlaintiff’'s
offer was unreasonable. The bill has now passed both houses of the Iegisla-
ture and is before the Governor. A copy of the bill in its final amended
form is attached as Exhibit V {blue). We of course have no knowledge of
the Governor's intentions with respect to this bill, but we should know if

it has been signed or vetoed by the time of the October meeting.

Health & Safety Code § 1427. Nonprofit hospitals

The Governor has signed a bill that reguires the Department of Health
to conduct a public hearing before it may certify that the exercise of
eminent domain by a nonprofit hospital to acquire particular property is
necessary. The bill also reguires that written notice of the hearing be
provided to the voluntary area health planning agency if one exists and allows
recommendations to be received from the agency within 90 days from the receipt
of notice of the public hearing.

The staff will amend these changes into our nonprofit hospital section;
they are consistent with the Commission's prior proposals in this area.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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EXHTBRIT I
STANFORD LAW SCHOOL
Stanrorp, Cavironnia 84305 ' '@'

September 4, 1974

Professor Gideon Kanner
Loyola University

School of Law

1440 West Ninth Street

1cs Angeles, California 90015

bDear Professor Xannher:

I am grateful for your thoughtful letter of August 27 and
am delighted to have an opportunity to discuss the points
that concern me with someone who is so knowledgeable about
the law of excess condemnation.

However, I should emphasize that your letter does not really
address my primary concern. What the Law Revision Commission
decides to recommend is one kind of question; how it does it
is another. I intended in my letter to address the second
question, It seemed to me that the Tentative Recommendation
Bimply omitted discussion of very significant issues. You

- apsure me that these matters were exhaustively discussed.
Unfortunately, there is nothing in the Tentative Recommendation
to indicate the nature of the discussion or the Treéasons for

. the conclusions arrived at. In this way, all but the expert
in the fileld must fail to realize that there are alternatives
backed by respectable authority and that the position taken
by the Commission is in fact a controveraial one.

The early Roman kings first refused to publish the laws and
then published them in small characters on tall pedestals so
that they were unreadable. A public agency charged with the
obligation of making disinterested suggestions for law reform,
which omits from its recommendations the documentation and
argument that would demonstrate the significance of what it
proposes, is in the same tradition.

Bince you do discuss the merits, I might add a word or two.
To call a problem “semantic” does not make it go away. Lawyers
deal in words., All problems of the interpretation and appli-
cation of statutes and precedents, all problems cf the con-
struction of documents, are "semantic" problems. To argue
as you do that excess condemnation is a matter of "public use"




Professor Kanner
Septebmer 4, 1974
Page Two

rather than "necessity" is fully as "semantic"™. 1In addition,
it is contrary to the most respectable authority (which, to
return to my first point, is neither cited nor discussed; one
would never know from the Tentative Recommendation that an
alternative position existed}.

As to the severance damages case, it is not my hypothetical;
it is part of the law of California, enacted in 1941 as CCP
§1226, which the Commission's Tentative Recommendation would,
in effect, repeal. Whether it should or should not be repealed
is a separate and interesting question, complicated by the
peculiar California law on severance damages (particularly
the rule that limits the extent to which betterment may be
offset under CCP §1248}. It is also complicated by our exper-
ience in real cases in which severance damages are awarded

by real juries who seem unconcerned about the first law of
thermodynamics or Judge Mosk's opinion of their economics,

You may be correct in your conclusion that the Division of
Highways has been led to the sorry state you describe by
observing CCP §1266; I am not in a position to argue the
peint. I will continue to argue, however, that it is unfor-~
“tunate that these complex questions and the reasons for the
decisions made by the Commission with respect to them are
completely submerged in the Tentative Recommendation.

The law of excess condemnation operates at the boundary
between private property and public power. There is a
constant temptation for the public authority to try to

recoup betterment (i.e., unearned value increases due to
public works--what Ricardo calls "pure rent®) through "excess"
condemnation. Some oppose thie as a dangerous extension of
state power into an important private area; others oppose it
for other reasons. The guestions are fundamental and in~
teresting. They should be openly and fully exposed and dis-
cussed. There are many possible approaches to their solution.
Thaey should be fully considered. The Tentative Recommendation,
which should fulfill these functions, falls utterly to do

so. This would be understandable (although regrettable) if
the Commission were simply lgnorant. You assure me, however,
that these questions were "the subject of far~reaching dis~
cussions among the Commissioners, the staff, consultants

and observers." If so, the character of the Tentative Recom-
mendation gives cause for concern of a more serious kind.

Yours truly,

‘John Henry Hakryman
JHM/mk

Ay Takn Aa Mannl e
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IN THE COURT OF AFPEAL OF THE STATE OF CALIFORNA
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Arthur Abvoms has boen o shearmaclist for 40 yoers,  Fou
the past 28 yea~s he operated & rharmacy in an 2rea ombraced by
the Watts Redevelopment project, fHo was tho
of the real property on which the shavmusgy was lonated, AC the
time of the commencement of this accuion My, Abrams was 64 vears
of age and suffered frowm rhoumstels avibrinls,

On February 24, 1371, fhe Jommunity Redevelopment Agency
of the City of Los Angeles {the Agency), im the zoursc of imple-
menting the Watts Redevelopment Plan, filed an action In eminent
doﬁﬁin to acquire the veal property vn which Mr, Abrams' pharmacy
was situate, This parcel wag pariy of &n gares of éﬁproximatalyr
20 square blocks falling under the stmep of the Apency's proposed
condemnation. The tetal condemnation not only tdok Abrams' pharmacy

+

but eliminated the neiphborhorod from which bis clientele came. |

-I_

By nhis answer Mr. Abrame snecifically praved that the
value of twe types of pewsoual properiy spould be included in any
determination cf "just cowpensation” fcr the Agency's taking of

his property, These two tyﬁaa (R hﬂwagnal propexrty weﬁe {1) a
quantity of “ecthical drugs™ which were in inventory on the premisecs,
and (2) the busiress or "goodwill,"” He allepged that the value of
the drugs was $60,000 and the valuz of the business or pgoodwilll

was $25,000,

g A

1. VEthical Drugs” are those drugs which cawnot be sold
without a prescription.

.,

L



In supporc of his conteption M. Abrams alleged that
because of State imposud vestrictions oi the sale of Yethical
drugs" his stock thereof were rendored valueless by the eliminaw

tion of his place of business and that because of bis eowa par-

ticular situation and the circumstances of this particular “taking”

he 1s incapable of relocating his business,

The trial court, on the bagis af substantial evidence,
found that (1) by rcason of his age and physical conditlon, Mr.
Abrams in unemployable, and must rely for & livelihood on his
own business, and for that reason bis business constitutes his
only present and potential cource of livelihood, end his principal
asset, and {(2) Mr. Abrams ic incapable of starfing a new business
located 1n a new area.

The evidence established that beczuse of State reguire-
ments the inventory of ethical drugs could ot be scld to another
pharmacist without a certiﬁicatimﬁ as to purity. The cost of such
testing and certification would exceed the value of the drugs.

It was stipulated that the value of the drugs was §10,000.
As a result the trial court concliuded that the geod ﬁill

of Mr. Abrams' business was "'taken, damoged, and destro cd" and
F o ¥

that the market for the druss had beean "destroyed" by the condemna-
2 Y Y

tion action,

2, It is claimed by Abrams amd not denied by the Agency that
the Watts Redevelopment pL n contenplates that the area acquixed by

the Agency will eventually e turned over to pr*v&tc intercsts fox
the purpose of establishing various commercilal e nterprises which

could include a drug store.

2



G the basis of these Liodings and conclusions the trial
court awarded v, Abrams S10 000 the stipulated value of the Grups,
in addition to the value which Che jury plaeed oo the real property
and {ixturcs but denied any avard oo the goodwill of the busincss
on the grounds that as & matter of law LU was non-compensable,

Both the Agency and My, Abroms have appealed.

v
1

Since on appeal we do not vovelsh the evidence, ocur stey
1ng point is the well supported Lindings of the trial court that the
two forms of personal property at issun were taken, damaged or de~
stroyed by the condemnation actilen, Their vaiue has been reducced
to zero.

From this base we procced to determine who should bear
the loss, The essential guestion Lo be answered is whecher a
failure to compensate for these itoms would result in the owner
of private property belng asksd o bear a dispropertionate share

of the cost of a public improvement., ({lement v. 3kate Reclamation

Board, 35 Cal.2d 628.}
On this appeal the Apgency suggeszts an issue which was
3

not raised below, that ig that Mr, Abrams did not mitigate the

3, During pretrial procecdings the Agency's poqjtlon was
that compe nsabLlity per se of the contosted items 0& personal
property was at issuve, It did not challenge Abrvams'® claim of
inability to relocate the business or divpm e of tiw ethical drups,

The final pret ial order states as follows: “'Plaintiff
and defendant can now stipulate and apgrec that the legal isocueo is
as follows: Whether on the facts at par, defendint ALJ. ABRAMS is
entitled to be compensated for busincsas goao will, 1f any, and his
stock of ethical drugs, if any, pursuant to Article I, §14 of the
California Cons tiLuLlun and the Fifth and Fourtcenth Amendments of

the U,S. Constitution.,” ,
'+

-



damages., This (loim is based oo cwe alflfcront pstlong,

As to the Inwentory of drugs the Azenwy contends that
Mr. Abrams made oo effort te dir ose of che drupe but instead
continued o keep his dpventory current, The Arzency did not soxk
an order farlimmediate pustession, honee Mr, Abrams continued is
business until conclusion of the oial, t appeares that he cun=
ducted that business with his fmventory at sormal lovels.

wimindstrative Code saoiion i716 riaguires the ownoy of
a pharmacy to maintain an adequate supply of drups and chemicals,

4

Be that as it may, the Agency is really suggesting that we rewelgh
the evidence since the trlal court found that Mr, Abrams could no:
otherwise dispose of the drups be had on hand., Mx, Abrams was not
required, pricr to judgment,te allew his business to atrophy.
Concerning the Losy of the business the Agency conternds
that Mr, Abrams should have zvailed hinsclf of certain relocation
assistance affordad by pxs#isianﬁ o ihe Sovermment Code,
Government Code section 726% provides that as a cost of
the acquisition of redl preperiy for o publie use, a public entity

shall compensate a displaced perscn fov (i) oxpense cof moviag the

H

business, {2) expenss in searchine for a replasevent of the businzss,
(3) actual direct less of taugibie persenel property as a result of
moving or discontinuing & business,

In licu of such compensotlon a buasionss man wiio 1s dis

placed by a8 condemmatiocn actian may eluct to accept 3 lump sum



payment bacsed on annual svorage nos CArGLLE ot Lo exceed 310,000,

This latier opiicn j: conditzonoy

fiecd that tho business cannor

of patrouage,

This stetute appears o us to ho leglsliative recopuition

of the need to compuncaiz iov less of Lusincss as o resuli of &
condemnation action bub soutompintes rhas suek combpennation be
independent of the coudzmnation protendings,  The relocation anzist-
ance contains a certain amount ol “hedping! by the Legislaturc in
glving the Agency thz faat~fiﬁding‘p¢war o the issue of velocaw

bility and in ilimiting absolute iy the awmount of compensation

availatble,

e

Further, sectdon 7270 of the Govermment Code provides
that nothing in these peovisicue shall Le construcd ag creating
in any condemnatibn procecdiogs any elorzoe aof damages not in
existence on the date of the enactmont. Section 7274 specifically
provides that these provisions eroare no rights or liabilitcies,
Thus these provisions are not an adequate substitute for the con=.
stitutional requireamcnn of Just cowBeusation,

We discuss the Lepisleturs’s powsr to imit compensation
Infra, At this point for the veasons sraved and becauvsze the issue

was not raised at trial we resecr the Adpeney s conbention that

Mr. Abrams failed te mitigate domages,
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of autemobiles In Spifin and che destiection of the personal

ey S e et

nroperty here,

n

a y . k4 i . oy e b e . 1 . . - - -
In determindng whebher pzeperity, real ov persenal, has

A

beenn taken or damaped the test i= the loess o Ghe ouner and not

benefit to the naker. {(Poopio v, La dacchia, 45 Cal.2d 738;

T A 1 UL ALY A T M gl A

- P T P ATy oty R B3
u~ v, Leoops RS IAR S 130 IR RLELS SEYER I S s 3

Thug in the cose o bBonos 48 partors net that the

Ageney does not intend ¢o operaic & drug store on the premises
£ 5 B

or make use of Abrams' inventery oo busiaess. (Deston Chambeor

pf Commerce v. Roston, 217 U.§, 18Y; Usited States v. Fullex,
aan, Do, v, Iij_s_lj "‘09

409 U.S, 488; Almota Favners Dlovatow & U
U'S. 4?0&)

The fundanental “‘sszvoes Sor Lhe courts in these cases

are simply whether a property right bhas boes taken or damaged

and the value of that privare property right as of the time of
the taking or damaging, Juast cospersation means the Ffull and
perfect equivalent ir movey oi the property taken oy demaged,

Its owner is to ba put in az good & position pecuniarily as he
would have 6ccupied if his prcpeﬁtg had not been taken or dnmagcd.

(United States v. Hiilax, 217 U5, 369, 373.)

The determination of these issues is purely a judicial
function and that function cannoi bo eircumscribed by the Legis~
lature. When the state through 1its executive arm takes or

(=]

damages private property Lt cannct through its legislative arm

e



limit the price ii will pav or tias manncer of Lts ravment,

) ¥
(Monongabela faviganive Co. w. Loirow utates, 148 U.S, 312;
United States v, Hpw Siver Collicriesn, 262 U.8. 341; Beals v,

a3

City of Yos fdncolos, 23 Gal,2d 361
Qrtiz, 6 Cal,3d 1&l.)

The lawv in Californic and
compensable consequential Jameps to

not actually “talen” are domaged or
appropriation of a portion of tho ow

gy

Giumarra Vincyards Oorp., 245 Ca

Edi&szi! g:gg YV
Hnmain,lg 14,1,

Radlroad Con., ¢

LigH
sk
anl

are seoms bo b

ciple should not apply with eqgual
property, personsl properiy, though

destroyed.
Of course,

real property can simply

Gounty of

LJApp.dd 309;
Coal, 2d 737;

plewed up aad woved

Los Anroles v,

clzewhere has long recognized

proporty rights which, while

destrovad by the physical
ner's property. (See Peoplo

soulhern Calif,

48 Nichols, Eminent

1
F

ne lopical reason why that prin--

force where, Zn condemning real

ant Yraken, 1s damaged or

if povsensd propercy which is Located on the

without leoss to

the property owner then the condesning agzney takes and pays for
only the land and fixtuves. In the istter situstion the condemn-
ing agency has not taken or domeged the personal property, Dut
that is not the same 4s saying that such personal property is

never compensablie when it has boon

of condemning the underlyiag roal

{}‘

taken or damaged as a result

property,



Where tha removol ov velccabicn of githor tangible ox
intangible e rsaﬂal property, wrder the circumytences of the
particular case, is dmposzible, then the owner's jusk COmMpPansa™~
tion shiculd not be Limited by un arblerary sotion that in eminent
domain any particular form of recopitizaed property right is aon-

compensable,

.

"This L2 so beceuss, as was patd in Dmople v, Bunarier
Court, 145'Ca1‘hpp.2d 683, 890, heariag denlod, the constirutionsz)
concept of just compensatiun_axprESQQE & p”i1cip]e of fairness,

If any compensabla constifuent eloment of value, . , ., is omitted
in arriving at just compensation phis constitutional mandate has
not been met, {Citatfons.] Every rule of condamnation Law, be

it statutory or decisional, for detorminlas o the value of land

taken in condemnation, mast dn s avery application confoxm to

this constituticnal mandate, [Cloatdons,}Y {(Jeasle Fx Rel, Dept,
Pub,Wks, v. Lynbax, e, , 252 Cal,dpp.2d 870, ar 883,)
The Agency welies heavily on ity of lLos Anpeles v,

Allen’s Grocery Co,, 265 Cal.Aps,2d 274, where 1t was stated ", , ,

the taking of real estate doss nol affect the ownership of personal
ﬁropcrty kept on the premises takon, bot net permsnently affixcd
thereto, The owner of the persenal praperiy ia entitled Lo romove
said personal property, and svidence of the velue of the unaold

end removed stock in trade retalsed , , , i3 not a PLopeY clemzab

3
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of damage grder the efr tevmsiances.”  (Pase Z790Y  {Fuphasis adead, )

The civeumstances in tae srien ease were that real prop=
erty upon which a procery stoun was touazed won Leing eondemned,
The owner sought compensction for nie drvonotory of grocery items,
however, therc was Bothlng e the Allen cozs o ladinate that the
grocery items were Lu any way different Dhuen tue vsual foventory
of a grocery stove nur wis therc e speaial problow in vomoval
and resale, fThiz is mariedly vif{orent fron rae situncion o
Mr,, Abrams® lnventory of ethical drugs.  Since the state icself
through its regulacion or the kransles of these druss made the
transfer. impossible it may not “e hoord to §4y unot Mr, Abrams
could or shoulﬁ have sowehow disposed of thenm,

Ve turn now to the dsgwe of wlietlas Abrams should be
compensated for the loss of his busivcss, OF course thé good
will of & business 1is property and vecepnired ag compensable in
both contract and tort actions buirweon private Titdpants, {(Civ,
Code, §§ 654, 655; Bus, & Frof. Code, § 14luz; Carrev v. Boyes .

Hot Serings Resomt, Ing., 245 Cal.Anp,J4 618, ) It is recoprized

as community propexty in cases of digsseluiinn of marriapge,
(Golden v, Golden, 270 Cal.App.2d 401 i ye Merydacs of Forgier,
34 Cal,App.3d 384.)

The California Supreme Court im Onblond v. Facific Coang

Lumber ete, Co., 171 Cal. 392, held that Code nf Ciwil Frocedure

section 1248 limited compensation re the value of the property




taken and/or saveracee dauar A% Loesuing o osrtepelty net coademand,

¥

Thus the court declarcd chat wamane Lo brsincss situotoed on the

’

condemned real estate way ook Teonpgnizoo by the stobufe  asg an
element of comneonsaibion,

The court in Duklond, SULER, aU op. 338, stated: "It is
quite within the power of tie Lerglshature o declare that a damage
to that form of properly knoww sr Lus.neas o fho gooutslll of a
business shell Le coupoansated for s huad welecs the dunsfitation oy

the lepisiat » han so docls wed, L ds ehe univarsal rule of con~

struction that an injury or fuccovonicnes to a bpuciness 1s danruy

absgque Injuria, and docs not ifoom

damages to be awavded,"

(20 Hastings Law Journal, w. /5, e L 3 o o
I

(SR T ,
‘ ).!’ "\ 7. "“?"“1‘;: LSRRG

Noncompensability Rule as Avpl:

tiop Cases; 67 Yale Low Jouracl, mi, i?“Fim Enguent Domain Valua-

Lions in an Ape of hed

The Daglang thae pains Lo stace that

it did not wiel to be undevsiond oo seving that the ruie should
not be otherwise,

The California Law Rovision Commlsoion » A% recsntly os
January of 1274, ot page 43, of “is tentacivs recommendations

relating to condemo ation Law and nrocedure pointed out that emineat

domain frequently works a severs hasdeils oo owiers of businesses



affected by wubais projoecs a0 oo g §has stops ba foken Lo
compensate for the luss of coonde < ow ousdvzas rhat bog been

taken or dang;ed,
fe g e ! P TN veramn e gt T e e s A [ | N
There bhan ooy gopn clenbeie L oraaent o e loav since

the Cak

[P S AT e g e S e pnm e D g PR I Togpr ot
POLS RO, Wi wlRIERL L LA LAl ilobaml shill does nat

say that 2 propests ripht ir 4 husinngs is somponsatise,  On the

other hand, the Constitutior dooo ong By bhab 1o A net ecompen nsabla,

s

. . - T L AL RN SUNS ST gt e Mol gy ees - PR s . d
nd it s new well csuvonlished s wonce the mondare fon payment of

P

Just compensatilon cones fxom tie Constitution itscl if, the courts

need not await legiaslative authorization iu onder to determine the

ingredients of such compongarior,
The private ounership of peoperte i fuacadomental to our

system of govermment and itc vwoosslion agsinct povermmental fnteu~

)

gs

sion 1s constitucionally guaronvesd, hewce the requisement that the

fuie

government puay for its taking sheuld %ﬂll.ﬂﬁf%lq sonstrued in
favor of the property ouner., An svm's Tenzihi harpainwgeeking
posture on behalf of a condemulng agency in dealing with a property
owner is really contravy %o the spleit of oue Sengzitution,

"The Constitmbienal rosolremsnt of just coupousacion
derives as much content froa tho bLasic cgulvuhle prineiplos of
fairness, [citations] as it does foom toshnical soneepts of prop-

erty law," (United Statos v, Fuller, suprn, 209 0.8, 485, at 490,

o ran =

- P P R P e Ty cead g e I
In 1936, Oalisugd v Lhgest Taenbov, cie, Co,,

supra, 171 Cal. 392, was distinguished aud Zound tnopplicabls

el
L



rml 3R ; I . T R oM
in Southern Galif, Bdison Co. v, Ballvoe:” Gom., 0§ Cal,2d 737,

The City of fulare intepding Lo oseraic fto own municipal eloe~
trical system condewmned Edison Cransmizoion linog whio
previously servea electrleal cunsuesors vithin the ity of Tulaxc,
The Suprcme Cour: approved an swarc of soverance damages to Edison

bagsed upon & reasoudbie yvolwn on capits? lnvostment, and rejected

the condemnor’s contontdon vsy, besed on Soglond v Nooidiie Sgach

Lumber., ctc., Co., no damaees for loterference with busivess should
{ —y L

be allowed., The distinction which the cpurt found Lo exist was in

3

& 1917 amendment to the Public Utli.cies Act providing lfor sever-~
ance damnges, stating “he Jefilclency ta the law dn 1915 (the time

of the 0Qak \ deeilsion) wias thuw sapplica in 19L7 and the conten-

tion of the city is no longer availiable.' (Southern Calif, JEdison

Co. v, Railyoad Com., &t papes {0-700.}

= =

Another distircebions vbich L5 sometimes advanced ag a

reason for deaying compensaticn for geodwili of o business was

that in Edison the ceodemnov to cparate the business,
while in @aklapd the condemnor did vobt 30 dntend or desive. This

distinction loses its signidicence dn Light of the "loss o owner"

test of Lo Mogcchin, H.. 8. v, Gepeenl loiors and I, 2. v, Rullex,
gupra, aud the Qalillond decision In Light of Bulson as well as those
cages appears to bave lost sems of dluos vitalicy., At least it docs
not appear to stand ng an insurmeuatebiz barrier to compensation in

hardship cases such pg the one ot bar, . c -

1.4 .



- Ly sy R RN g pteboes onmmat g o s I 5t axh
Furcheormore, singe #haeo are sany ceadlly evailable

formulae for evaluaiing +ho wore of o Luniness {sce In v
Ak L) A T i e
. = (O . B e oLt P " - ' S S
Merrlage of Fortien ood Bovrbovn 90, 2dbaon (o, v, Radlrgad

Lom, , Supydl it cannal be oavpoosy by sugpesued that compensation
siteuld be denied on the basls vhat 15 s tan speculative or diffd-
cult to ascertain,

The most racent sed pooauis ive Lapgpuage polnticg te an

abandonment of the fexmey vigia wule Ly to bo {fovad in Kloppine v,

City of Uhittle:, 8 Cal.Zd 59, wiers our supreme Court in an ine

verse condemaation action epproved sompensation fox loss of rental

income occasion:d by eén annctipoomont o future condemnation action,

'+ The court in @loweing quoted with approvel the following

*

r

et pages 53~54, frow a declsion of she digconsin Supreme Court in.

Iaber. v. Miluwauber Couaty, 177 x.W.24 230

"he {mportances fov ¢lleving recovery for incidental
losses has increased sigunificvancly since coudemnation POWAYE Weroe
lnitially exercised in this country.  Turiag tue early use of such
pawéx, land was usually undevelosed aas takings seldom created
incidentzl lesses, Thus tho formar intecpretacion of the “just
compensation” pruvision of our ronctirubion seldom resulted in
the infliction of facidenial tosses,  The rule allowing faiy
market value for only tho phivsical propecty actually taken ereategd
no great hardship. In modern soriniy, however, condemnation pro-

ceedings are necessitated by numarnus aeeds of society and are



initisued by sunorcus authorizol Bedlso e Lo
people ave often conggopabes Lo pdvesd noong ol
reached a state wacveln vo-devalanens Lo goeetsary, commarcial
and induostrizl progeriy ls orszen cuhen 1o cordopratlon proczedinns,
When such nroperiv I tabern, fv-feons
occur and In some onfes excood Che Lol oraveos volue of the actual
physical property toien. . . . Uneo oo malics conseqeeenbdal donge

apes damnym ohanue, dniurds is, veler wodero gonshitutional dntare-

pretation, discandad CW T Clenbanis added,)
In Sgate v, Sauenn, L% MW, Ld 37, the Supreme Court of
Minnesota also discurded thz vule thou consaquential damages are

damniyn f&bsaue dnduria by hoelding thet wiore a condemnee is unable

&

to transfer his business from the coadowned veal preoperty to 8 new
location the lous of the bucluose i componneble,
Following tho lead of Winuesots and Wisconsin, the

Californiz Supreme Couvrt hag poirica the way toward o more loglcal

approach and to eliminating dardashyg types of cases, We

follow along that puath by aflording iy, Abrams the relief for which
the circumstances hove oy ounb,

s ovoverned ond che waoticy is tvtemanded to

p.sﬁ

The judpguont

the trial court for the sole purpose of delermining the value of
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MAILING AQODRERS
IBRB ARD EEVIN AVENUE
QLENDALE, CALIFORNIA DI202

EXRIBIT III _ TELEPHONE

{213} EZ4AZ-0I84

HENRY A. BaABCOCK .

. CONBULTING ENGINTER
VALUATOR AND REAL ESTATE CONSULTANT

August 12, 1974
.,

[

John H. DeMoully _

Executive Secretary-

Crlifornia Lew Revision Commission
School of Law

S8tanford, California 984305

Dear Mr. DeMoully:

Thank you for your letter of July 3lst.

The material prepared by the Californias Law Revision
Commission relating to proposed changes in Eminent
Domain proceedings, which you enclosed, has been for-
warded to the College of Fellows of the American
Society of Appraisers and I hope that its opinion’
will be prepared and forwarded to you at an early

date.

In the meantime, an& speaking only for

myself, I do not think the existing law can be patched
up -- I think the law of Eminent Domain should be re-
written de novo after a thorough study of the funda-
mental principles involved. In this connection I am
sending you under separate cover s copy of my book,
Appraisal Principles and Procedures - I refer you
particularly to:

Chapter 3, on the msanihg of the word property,
Chapter 5, on the classification of properties for

the purpose of selecting the apposite
valuation method in each case, .

Chapter'ﬁ, on concepts, characteristics, and

measurement of property value,

Further, it is my opinion that:

1) Judicial rulings which deny the appraiser the



Mr. John H, DeMoully
August 12, 1974
Page 2

use of forecasts of expected monetary returns
on the grounds that such forecasts are hypo-
thetical, speculative, and remote and not a
proper basis for the determinaticn of market
value, should bs changed, otherwise the in-
vestment analysis method of wvaluation cannot
be applied to the valuation of an investment
property;

2) The judicial ruling that '"comparable sales
are the best evidence of value'" or, more
precisely, "the prices at which comparable
properties have scld are the best.evidence
of the value of a subject property'" is by
nc means universally applicable.

3) In mahy cases Iin which real property is
condemned, there is severance damage to
personal property which is left in the hands
of the condemnee and compensation for this
severance damage should be awarded;

4) VWhen a business 1is destroyed or damaged by
& taking in an Eminent Domain proceeding,
the condemnee should be compensated for this
loss or damage.

¥hile we are awaiting the opinion of the
College of Fellows, I will elaborate on scme of thése
points {f you wish me to do so.

Thank you for letting me speak at the July
28th meeting. I shall look forward to continuing to work
with you on this vitally important matter.

Sincerely,

Henry A. Bsbcock
{Immediate past Chancellor of

The College of Fellows of the
American Society of Appraisers).

HAB.sm

P.S. Please send me six more copies of the material you
enclosed with your letter of July 31, 1874,
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LNVIERICAN
BOCHETY OF
APRAISBERS
INTERNATIONAL HEADGUARTERS / Dulles Interrisbionat irpoct 7 PC Box 17265 « Waahi glon [ C. 20041 / (7031 620-3038 A g [9‘5
September 8, 1074 - DEXTER D. MacBRIDE, L.A.S.A,

Executive Yice Prosident

Mr. John H, DeMoully, Excculive Secretary
California Law Revision Commission
School of Law
Stanford, California 94305 .
Re: Proposed Changes
Dear Mr. DeMoully: - Eminent Domain Proceedings

Dr. Henry Babcock (Glendale} has sent coples of August 12 and August 18
correspondence exchange with you.

Dr. Babcock urges a "thorough study of the fundamental principles involved'
in any restructure of condemnation proceedings, and suggests this requires
a_de novo approach.

He liats {not as a representative of the College of Fellows, but in his own
capacity} four substantive areas which he belleves demand serious, in-depth
gtudy by the Commission.

Dr. Babcock, nationally recognized for his expertise and experience in
Appreising, needs no support -- and the four issues in his August 12 letter
speak eloquently for themselves.

Nonetheless, the principles involved and related condemnation procedures
are so significant, that I feel compelled to add my voice to the Babcock
recommendations.

As a member of the Bar (Virginia} for some 25 years, and a Public Works
Appraiger {California) for some 10 years, my work in condemnation cases
has brought me to ldentical conclusiona so well described by Dr. Babcdck.

The (1) use of forecasts of expected monetary returns should be incorporated _ .-
within the parameters of admissable evidence, (2) concept that tfe prides of |
comparable property seles are the "'beat evidence” should be su gdt
questlon, (3) the relationship of allowable severance damage to
remaining personal property should be extended, (4) concept that
destructlon or damage consequent to an Eminent Domain proceeﬁIfAE is
beyond the purview of just compensation should be further exami

k& A i.lff}..._—%—_w—"“"

H
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John H. DeMoully
" Page 2
September 9, 1874

Please be assured tnai th2 Arnerican Societ:r of Appraisers and the

College of Fellows will cooperate ln any way posuible with the efforts

of the Law Revision Commission and its staff. Your work has a profound
impact upon the public, the several professions (legal, appraisal, engineering,
right of way, public adminlstration), and practitioners in our particular

reaim of valuation expertige. Do not hesitate to call upon our Soclety

and its members if you feel we can be of ussistance.

Execlutive Vice Presideht

ce:  Dr. Henry Babcock, FASA - Immediate past Chancellor, College of Fellows
Edmund Leet, FASA, Chancellor, College of feliows
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PRHIBLIT V
AMENDED IN ASSEMBLY JUNE 24, 1974

CALIFOBNIA LEGISLATURE~-1973-74 BEGULAR SESSION

ASSEMBLY BILL No. 3925

Introduced by Assemblymen McAlister, Z'berg, Ray E.
Johnson, Knox, Boatwright, Maddy, and Murphy

April 18, 1974

REFERRED TO COMMITTEE ON JUDICIARY

An act to add Section 1249.3 to the Code of Civil Procedure,
relating to eminent domain ; end making an appropriation

LEGISLATIVE COUNSEL'S DIGEST

AB 3925, as amended, McAlister (Jud.). Eminent domain.

Authorizes court in awarding costs to the parties in con-
demnation actions to allow condemnee under certain circum-
stances all expenses reasonably and necessarily incurred in
preparing for and conducting condemnation trial, including,
among other expenses, attorney's fees, appraisal fees, survey-
or’s fees, and fees of other experts.

-Appropriates an unspeeified amount to the State Contreller
for alloention und disbursement to loesl ageneies for eosts
ineurred by them pursdent to this eet:

Provides that, for specified reasons, there shall be no reim-
bursement of, nor any appropriation for, costs incurred by
local governmental entities by this act

Vote: % majority . Appropriation: yes no . Fiscal committee:
yes no . State-mandated local program: yes no state funding .

2 3925 20 2%
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The people of the State of Califoraii o enact as follows:
f .

SECTION 1. Section 1249.72 is added to the Code of
Civil Procedure, o read:

1249.3. At least 30 days prior to the date of trial,
plaintiff shal} file with the conrt ang serve a copy thereof
on defendant its final offer o the property sought to he
condemned znd defendant shall in like manner, file and
serve a copy thereof on plaintiff his final demand for the
property scught to be condemned. Service shall be
accomplished in the manner prescribed by Chapter 5
(commencing with Section 1010) of Title 14 of Part 2.

If the court, on motion of the defendant made within
30 days after entry of judgment, finds that the offer of the
condemnor was unreasonable and that the demand of
condemnee was reasonable, all viewed in the light of the
determination as to the value of the subject property, the
costs allowed pursuant to Section 1255 shall include all
expenses teasonably and necessarily incurred in
preparing for and in conducting the condemnation trial
including, and not limited to, -masonable attorney's fees,
appraisal fees, surveyor's fees, ond the fees for other
experts, where such fecs are reasonably and necessarily
incurred to protect defendant’s interest prior o trial,
during trizl and in any subsequent judicial proceedings in
the condemnation action.

In determining the amount of attorneys fees and
expenses to be awarded under this section, the court shall
consider written, revised or superseded offers and
demands served and filed prior to or during the trial.

Spe- &+ The oum of L/ /[ [ dellars (4L L L Ly is
Gentroller for allesptien and disbursement to loeat

ineurred by thers pursuent to Hhis aek

Sec. 2 Notwithstanding Section 2231 of the Revenue
and Taxation Code, there shall be no reimbursement
pursuant to this section nor shall there be an
appropriation made by this act because duties,

2 3925 3 31
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obligations, or responsibilities imposed on Jlocal
governmental entities by this act are such that related
costs are incurred as a part of their normal operating
procedures.

2 3923 ) 31



